Fishery Conservation and Management

measures are recommended, an anal-
ysis of impacts and a recommendation
to the Regional Administrator on
whether to issue the management
measures as a final rule. If the Councils
recommend that the management
measures should be issued as a final
rule, the Councils must consider at
least the following four factors and
provide support and analysis for each
factor considered:

(A) Whether the availability of data
on which the recommended manage-
ment measures are based allows for
adequate time to publish a proposed
rule, and whether regulations have to
be in place for an entire harvest/fishing
season;

(B) Whether there has been adequate
notice and opportunity for participa-
tion by the public and members of the
affected industry in the development of
the Councils’ recommended manage-
ment measures;

(C) Whether there is an immediate
need to protect the resource or to im-
pose management measures to resolve
gear conflicts; and

(D) Whether there will be a con-
tinuing evaluation of management
measures adopted following their im-
plementation as a final rule.

(ii) Action by NMFS. (A) If the Re-
gional Administrator approves the
Councils’ recommended management
measures and determines that the rec-
ommended management measures
should be issued as a final rule based
on the factors specified in paragraph
(c)(3)(1) of this section, the Secretary
may, for good cause found under the
standard of the Administrative Proce-
dure Act, waive the requirement for a
proposed rule and opportunity for pub-
lic comment in the FEDERAL REGISTER.
The Secretary, in so doing, shall pub-
lish only the final rule. Submission of
the recommendations does not preclude
the Secretary from deciding to provide
additional opportunity for prior notice
and comment in the FEDERAL REG-
ISTER.

(B) If the Regional Administrator
concurs with the Councils’ rec-
ommendation and determines that the
recommended management measures
should be published first as a proposed
rule, then the measures shall be pub-
lished as a proposed rule in the FED-
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ERAL REGISTER. After additional public
comment, if NMFS concurs with the
Councils’ recommendation, then the
measures shall be issued as a final rule
in the FEDERAL REGISTER.

(C) If the Regional Administrator
does not concur, then the Councils
shall be notified in writing of the rea-
sons for the non-concurrence.

(iii) Adjustments for gear conflicts. The
Councils may develop a recommenda-
tion on measures to address gear con-
flict as defined under §600.10 of this
chapter, in accordance with the proce-
dure specified in §648.55(d) and (e).

(d) Emergency action. Nothing in this
section is meant to derogate from the
authority of the Secretary to take
emergency action under section 305(c)
of the Magnuson-Stevens Act.

[64 FR 54751, Oct. 7, 1999, as amended at 68 FR
22330, Apr. 28, 2003; 68 FR 36947, June 20, 2003;
70 FR 21946, Apr. 28, 2005]
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(a) Oceanographer Canyon Closed Area.
No fishing vessel or person on a fishing
vessel may enter, fish, or be in the area
known as Oceanographer Canyon
Closed Area (copies of a chart depicting
this area are available from the Re-
gional Administrator upon request), as
defined by straight lines connecting
the following points in the order stat-
ed, while on a monkfish DAS:

Closed areas.

OCEANOGRAPHER CANYON CLOSED AREA

Point N. Lat. W. Long.
(1) OC1 40°10 68°12
(2) OCc2 40°24’ 68°09’
(3) OC3 40°24’ 68°08"
(4) OC4 40°10" 67°59"
(5) OC1 40°10" 68°12"

(b) Lydonia Canyon Closed Area. No
fishing vessel or person on a fishing
vessel may enter, fish, or be in the area
known as Lydonia Canyon Closed Area
(copies of a chart depicting this area
are available from the Regional Ad-
ministrator upon request), as defined
by straight lines connecting the fol-
lowing points in the order stated, while
on a monkfish DAS:

LYNDONIA CANYON CLOSED AREA

Point N. Lat. W. Long.

(1) LC1 40°16” 67°34

575



§648.100

LYNDONIA CANYON CLOSED AREA—Continued

Point N. Lat. W. Long.
(2) LC2 40°16’ 67°42'
(3) LC3 40°20" 67°43
(4) LC4 40°27 67°40
(5) LC5 40° 27 67°38
(6) LC1 40°16" 67°34"

[70 FR 21946, Apr. 28, 2005]

Subpart G—Management Meas-
ures for the Summer Flounder
Fisheries

§648.100 Catch quotas and other re-
strictions.

(a) Review. The Summer Flounder
Monitoring Committee shall review
each year the following data, subject to
availability, unless a TAL has already
been established for the upcoming cal-
endar year as part of a multiple-year
specification process, provided that
new information does not require a
modification to the multiple-year
quotas, to determine the annual allow-
able levels of fishing and other restric-
tions necessary to achieve, with at
least a 50-percent probability of suc-
cess, a fishing mortality rate (F) that
produces the maximum yield per re-
cruit (Fm.x): Commercial, recreational,
and research catch data; current esti-
mates of fishing mortality; stock sta-
tus; recent estimates of recruitment;
virtual population analysis results; lev-
els of noncompliance by fishermen or
individual states; impact of size/mesh
regulations; sea sampling and winter
trawl survey data or, if sea sampling
data are unavailable, length frequency
information from the winter trawl sur-
vey and mesh selectivity analyses; im-
pact of gear other than otter trawls on
the mortality of summer flounder; and
any other relevant information.

(b) Recommended measures on an an-
nual basis. Based on this review and re-
quests for research quota as described
in paragraph (f) of this section, the
Summer Flounder Monitoring Com-
mittee shall recommend to the
Demersal Species Committee of the
MAFMC and the Commission the fol-
lowing measures to ensure, with at
least a 50-percent probability of suc-
cess, that the F specified in paragraph
(a) of this section will not be exceeded:
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(1) Research quota set from a range
of 0 to 3 percent of the maximum al-
lowed to achieve the specified F.

(2) Commercial quota set from a
range of 0 to the maximum allowed to
achieve the specified F, set after reduc-
tions for research quota.

(3) Commercial minimum fish size.

(4) Minimum mesh size.

(5) Recreational possession limit set
from a range of 0 to 15 summer floun-
der to achieve the specified F, set after
reductions for research quota.

(6) Recreational minimum fish size.

(7) Recreational season.

(8) Recreational state conservation
equivalent and precautionary default
measures utilizing possession limits,
minimum fish sizes, and/or seasons set
after reductions for research quota.

(9) Restrictions on gear other than
otter trawls.

(10) Adjustments to the exempted
area boundary and season specified in
§648.104(b)(1) by 30-minute intervals of
latitude and longitude and 2-week in-
tervals, respectively, based on data
specified in paragraph (a) of this sec-
tion, to prevent discarding of sublegal
sized summer flounder in excess of 10
percent, by weight.

(11) Total allowable landings on an
annual basis for a period not to exceed
3 years.

(c) Fishing measures. The Demersal
Species Committee shall review the
recommendations of the Summer
Flounder Monitoring Committee.
Based on these recommendations and
any public comment, the Demersal
Species Committee shall recommend to
the MAFMC measures necessary to en-
sure, with at least a 50-percent prob-
ability of success, that the applicable
specified F will not be exceeded. The
MAFMC shall review these rec-
ommendations and, based on the rec-
ommendations and any public com-
ment, recommend to the Regional Ad-
ministrator measures necessary to en-
sure, with at least a 50-percent prob-
ability of success, that the applicable
specified F will not be exceeded. The
MAFMC’s recommendations must in-
clude supporting documentation, as ap-
propriate, concerning the environ-
mental and economic impacts of the
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